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(b) Upon receipt of an objection and 
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign 
the case to a judge who will notify the 
parties, by certified mail, of the day, 
time, and place of hearing. The hearing 
is to commence expeditiously, except 
upon a showing of good cause or other-
wise agreed to by the parties. Hearings 
will be conducted de novo, on the 
record. 

(c) If both the complainant and the 
respondent object to the findings and/ 
or order, the objections will be consoli-
dated, and a single hearing will be con-
ducted. 

§ 24.108 Role of Federal agencies. 
(a)(1) The complainant and the re-

spondent will be parties in every pro-
ceeding. At the Assistant Secretary’s 
discretion, he or she may participate as 
a party or participate as amicus curiae 
at any time at any stage of the pro-
ceeding. This right to participate in-
cludes, but is not limited to, the right 
to petition for review of a decision of 
an administrative law judge, including 
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent. 

(2) Copies of documents in all cases, 
whether or not the Assistant Secretary 
is participating in the proceeding, 
must be sent to the Assistant Sec-
retary, Occupational Safety and Health 
Administration, and to the Associate 
Solicitor, Division of Fair Labor 
Standards, U.S. Department of Labor. 

(b) The Environmental Protection 
Agency, the Nuclear Regulatory Com-
mission, and the Department of En-
ergy, if interested in a proceeding, may 
participate as amicus curiae at any 
time in the proceedings, at the respec-
tive agency’s discretion. At the request 
of the interested Federal agency, cop-
ies of all pleadings in a case must be 
sent to the Federal agency, whether or 
not the agency is participating in the 
proceeding. 

§ 24.109 Decision and orders of the ad-
ministrative law judge. 

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions, 
and an order pertaining to the rem-
edies provided in paragraph (c) of this 
section, as appropriate. 

(b)(1) In cases arising under the ERA, 
a determination that a violation has 
occurred may only be made if the com-
plainant has demonstrated by a pre-
ponderance of the evidence that the 
protected activity was a contributing 
factor in the adverse action alleged in 
the complaint. If the complainant has 
demonstrated by a preponderance of 
the evidence that the protected activ-
ity was a contributing factor in the ad-
verse action alleged in the complaint, 
relief may not be ordered if the re-
spondent demonstrates by clear and 
convincing evidence that it would have 
taken the same adverse action in the 
absence of any protected activity. 

(2) In cases arising under the six en-
vironmental statutes listed in 
§ 24.100(a), a determination that a viola-
tion has occurred may only be made if 
the complainant has demonstrated by a 
preponderance of the evidence that the 
protected activity caused or was a mo-
tivating factor in the adverse action al-
leged in the complaint. If the com-
plainant has demonstrated by a pre-
ponderance of the evidence that the 
protected activity caused or was a mo-
tivating factor in the adverse action al-
leged in the complaint, relief may not 
be ordered if the respondent dem-
onstrates by a preponderance of the 
evidence that it would have taken the 
same adverse action in the absence of 
the protected activity. 

(c) Neither the Assistant Secretary’s 
determination to dismiss a complaint 
without completing an investigation 
pursuant to § 24.104(e) nor the Assistant 
Secretary’s determination to proceed 
with an investigation is subject to re-
view by the ALJ, and a complaint may 
not be remanded for the completion of 
an investigation or for additional find-
ings on the basis that a determination 
to dismiss was made in error. Rather, if 
there otherwise is jurisdiction, the 
ALJ will hear the case on the merits or 
dispose of the matter without a hear-
ing if the facts and circumstances war-
rant. 

(d)(1) If the ALJ concludes that the 
respondent has violated the law, the 
order shall direct the respondent to 
take appropriate affirmative action to 
abate the violation, including rein-
statement of the complainant to that 
person’s former position, together with 
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